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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on August 
1 , 2008 has been entered. 

Notice of Amendment 

In response to the amendment filed on July 9, 2008, amended claims 84, 95, 103 
and 125 and canceled claims 93, 99, 110, 112, 122 and 124 are acknowledged. The 
current rejections of the claims are withdrawn. The following new grounds of rejection 
are set forth: 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 84, 95, 103 and 125 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent No. 5,817,061 to Goodwin et al. in view of U.S. Patent 
No. 5,776,1 12 to Stephens et al. 



Application/Control Number: 10/054,477 Page 3 

Art Unit: 3739 

In regards to claims 84 and 125, Goodwin et al. disclose a tissue dissector 
comprising: an elongated tube 13 having a central axis extending between a proximal 
end and a distal end and enclosing an endoscopic imaging element 24 (see Col. 5, Lines 
2-5); and a dissecting, viewing and dilating unit 15 removably mounted on the distal end 
of the tubular body (see Col. 4, Lines 10-18), including; a transparent distal tip 17 
having substantially conical tapered outer walls converging with conical symmetry about 
the central axis to a blunt end for dissecting tissue, the tip being disposed on a distal 
end of the dilating unit to dissect tissue and facilitate passage of the tubular body 
through tissue under visualization through the tip by the endoscopic imaging element 
(see Fig. 2 and Col. 4, Lines 26-32). Goodwin et al. are silent with respect to the 
dilating element having a substantially olive-shaped exterior contour that is disposed 
with rotational symmetry about the central axis and that gradually increases in cross- 
sectional dimension symmetrically about the central axis in the proximal direction from a 
distal edge thereof to a maximum cross-sectional dimension greater than the cross- 
sectional dimension of the distal end of the tubular body, the dilating element then 
decreasing in size-cross-sectional dimension symmetrically about the central axis in the 
proximal direction to a proximal edge for facilitating atraumatic expansion of tissue 
following dissection by the tapered distal tip during advance of the tissue dissector 
through tissue. Stephens et al. teach of an analogous apparatus comprising an 
obturator assembly 22 having a piercing tip 30 encased within a safety shield 27 (see 
Figs. 2-4). The piercing tip of the obturator is attached to the distal end of the obturator 
(similar to the apparatus of Goodwin et al. wherein the dilating unit 15 is attached to the 
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end of an obturator assembly 11). In regard to claim 125, the safety shield of the 
obturator assembly has a wall 39 which defines shield diameter. The shield diameter is 
designated as D in FIG. 4. As illustrated in FIG. 4, diameter, D, of the safety shield 
taken in a plane parallel to the planar surfaces of the piercing tip is substantially greater 
than the base width, Wi, of the piercing tip. Illustrating this particular feature of the 
invention further, FIG. 8 shows that the safety shield contains a blade slot 40 for 
receiving the piercing tip of the obturator within the safety shield. As depicted in FIG. 8, 
the size of the blade slot is substantially less than the diameter of the safety shield (see 
Col. 4, Lines 46-67). An olive-shaped exterior of the dilating element can clearly be 
seen in Figures. 5, 7-8 and 12-13. It would have been obvious to one skilled in the art 
at the time the invention was made to construct the dilating element of Goodwin et al. to 
be olive-shaped and greater in diameter than the distal end of the tubular body to 
promote smooth expansion and dilation of tissue during insertion and withdrawal (see 
Col. 5, Lines 5-10) as taught by Stephens et al. Furthermore, it would have been 
beneficial to use the safety shield in the apparatus of Goodwin et al. to cover the cutting 
edge surface of the piercing tip of the obturator and thus prevent inadvertent puncture 
(see Col. 4, Lines 50-52)., which is also taught by Stephens et al. 

In regards to claim 95, Goodwin et al. disclose a tissue dissector, wherein the 
dilating element 15 is flexible in cross-sectional dimension. In the broadest 
interpretation of the claim, the term "flexible" merely means capable of being bent 
without breaking. All materials are capable of being bent to a certain degree. 
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In regards to claim 103, Goodwin et al. disclose a tissue dissector, wherein the 
distal tip 15 and the dilating element 17 are formed as a single unit removably mounted 
on the tubular body substantially symmetrically about the central axis. The safety shield 
27 of Stephens et al. is also formed as a single unit, including dilating elements 41 , 42, 
removably mounted on the tubular body symmetrically about the central axis. 

Claim 123 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. 
Patent No. 5,817,061 to Goodwin et al. in view of U.S. Patent No. 5,776,112 to 
Stephens et al. in further view of U.S. Patent No. 5,688,286 to Yoon. 

In regards to claim 123, Goodwin et al. and Stephens et al. disclose a tissue 
dissector having a removable dilating unit attached to the distal end of the flexible tube 
(see above rejection) but are silent with respect wherein the tip is resiliency 
compressible. Yoon teaches of an analogous medical apparatus wherein distal end 
34/64 as illustrated in Figs. 4-6 and 19-20 is formed of a resilient, flexible, compressible 
and expandable material that can fold or wrinkle, the material defining a curved wall 
(see Col. 12, Lines 8-15). Furthermore, the safety shield is made from a cylindrical 
length of a rigid or flexible material such as stainless steel or plastic dependent upon 
use of the safety trocar penetrating instrument (se Col. 5, lines 38-41). Additionally, by 
forming the portal sleeve, the trocar and the safety shield from a flexible material, the 
safety trocar penetrating instrument can be inserted through non-linear anatomical 
passages. It would have been obvious to one skilled in the art at the time the invention 
was made to construct the dilating element in the apparatus of Goodwin et al. and 
Stephens et al. from a resilient material so the material itself can provide a bias for 
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returning the safety shield to the extended position upon removal of force from tissue 
contact as taught by Yoon. 

Response to Arguments 

Applicant's arguments with respect to claims 84, 95, 103, 123 and 125 have been 
considered but are moot in view of the new ground(s) of rejection. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MATTHEW J. KASZTEJNA whose telephone number is 
(571 )272-6086. The examiner can normally be reached on Mon-Fri, 8:30-6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Linda CM. Dvorak can be reached on (571) 272-4764. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/M.J. K.I 

Examiner, Art Unit 3739 
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